Development Amid Hazardous
Waste and Border Zone Property

m Tracy Gidel
» Mewvada County Depariment af Emironmental Hagslth

= Program kanagar for Hezardous Malerisls & Consumar
Protesiicn Qivision

= Phone: (B30) 265-1449
» E-miail: tracy.gidelen navada ca.ug
= Fax (530) 2654853

= Sandy Karinen
s Manham Calorria-Carral Cleanup Oparations Branch
Dapanment of Toxic Substancas Controd [ DTSC )

» Phonec (916 255-3745
» E-mail: samenBdisccagoe
w Fax (B1E) 265-3686

Schedule

m 5:05 - 9:00 - Tracy Gidel
= 1. Indroduce the law and some impacls on devwscpment,
» 2. Show hi compliance wilh the slatule is alten averloaked and
S0me rasuits
= 3. Review some sramples of projects subject 1o (be statule in
Mevada County.
= 9:00 - 10 min. Break

®» 2210 = 10:00 - Sandy Karinen
= 4. Raview tha hazardous waste and border zone proparly |ew,
= 5, Discuss tha process for impsamentation

Why Are We Here

= 1o review the 1ssue of hazardous waste and
border zone property as covered in H&SC
Section 25221 and its relationship to land
develppmeant

n To consider why compliance with this statute is

often overlooked and the resulting implications.

w0 review:
» The lew and its process.
= Passible sources of information b address polentislly affectad property.
= Tha process curently used in Nevada County to address the issue
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California Health and Safety
Code Section 25221

» H&SC, Chapter 6.5, Article 11,
Hazardous Waste Disposal
Land Use Section 25220 et seq

m Enacted in 1980, Assembly Bill
2370; effective 1/1/81

California Health and Safety
Code Section 25221

» 25221, [a) Any persan 88 awner, |esson, of lassse who (1) knaws,
or has probabds causs bo believe. that 8 significant dispossl of
hazardous washa has copumed on, under, ar inta the land which he
oF She owns or leases or thal the land is within 2,000 feet of 2
ignifican dispoeal of hazardous wasle, and (2) inkends to cansiruct
or allgw The constraction an thal land of a building or siructure to be
usad for & pupese which & described in subdvision (b} of Section
25232 within one year, shal apgly t the depariman price i

le prope LICEIES
Tha an-:lmm af ru:-'nsarllw'lg space
1o @n axisting s-n;la family dwalling or ather minor regairs or
imgrovamenis o resitantial propery which do not change the use
of the property o increase the papulatan dansity does nal
conelituta the conalruclion of & buiiding or structure far purposes of

1his sudivision

California Health and Safety
Code Section 25221

w D521, (8] Any persan &S awner, esser, of lessee who (1) Knows,
of has probable cause fo balawe, thet & signficant dsposal of
hazardous waste Nas ooourmad on, under, or inia the end which he
of ghe awns or leasas ar that the land ts within 2,000 feed of a
significan dispossl of hezsrdous waste, and (2) iends to
construct or allow the construction on that land of a building or
structure to ba usad for a purpose which is described in
subdmsll:ln l[h]l |:|l Eac:ﬂun 25232wﬂh|n ona yraar Hﬂ.ﬂﬂi‘l‘t

iy
2522& "'ha aucllllun o‘fru-cln'rs or W-nn spwa ta an aklsl.-r-u
single-famiy gwaling or olhar minor rapairs or Improvaments 1o
resideniial property which da not change 1ha use of 1ha property or
increasa the papulation density does nal consliltethe coa ol LCiot e oo
of a building ar structure for purpesas of this subdiesian

n?




California Health and Safety
Code Section 25221

» 26221, (2) Any person as owner, lessor, or lessee wha (1) knows,
ar has probable cause io bekave, that a sigrificant deposal of

hazardaus wasie has aocurmad on, undar, of inle 1ha land which he
ar ahe awns o leasag ar Ihat 1ha land ts within 2,000 feat of a
sigrificen| dispossl of hazardous weste, and (2) intands fo consinic
or alaw the construction an that 1and of a bulldng or structura to be
usad for a purposa which is described in subdivision (b} of Seclion
25?73'-? witnin L :mr muwmﬂmﬂm

mﬂp_&;_@n_ﬂf@_ I‘Im nddlt-:m 01' ro-uma or hllnu
space ko an existing single-family dwelling or other minor
repains or improvements o esidental property which do nol
change the wse of the property of increagse the populalion
density does nol consbilule the construction of a building or
structure for purposes of this subdivision

]

The Intent Of The Law

= |5 to limit human exposure to hazardous
materials/waste by monitoring development

on or in close proximity to impacted areas.

sHazardous Waste Property (HWP): Regarding
proposed development on site

sBorder Zone Property (BZP): Regarding
proposed development off site within 2000 of

an impacted area.
2]

How Do We Do This

s This is accomplished by controlling any
development on potentially HWP and any
development including the listed uses below an
property which is within as much as 2000 of a
potentially HWP, ie, border zone propery :

u Residences

« Hospitals

» Schools for persons under 21 years of age
= Day Care for children

= Any permanently occupled human habdation other
than thase used for indusirial puposes |
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How Big of an Issue Is This?

= In Mevada County

= Over the past 15 years there were 7352 new
homes buill in Nevada County, This equates
o $ATE, 861,949 worth of residential
development.

= Presently there are three lists of information on

mining sites in Nevada County, with a combinad

total of over 3000 entries. This does not include

the Calsite’s list or any other issues,

s Other Counties have the same or similar

11 Issue.

When |s There Need To Review
Proposed Development For Compliance
With HSC Section 252217

s From a Public Health Point of View

When there i1z reason o believe that proposed
development is on or within 2000 feet of a
significant disposal of hazardous waste that
poses a potential threat to future residents.

= Examples, When construction is proposed an or near

u Property listed an the Calsite's list
= Fresent or former industrial or agriculural propay.
u Present or former mining prapearty.

12
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Below Ts a Graphic Representafion of the
Issue in Mevada County, Plotting Only Some
of the Possible Mine Sites in the County.
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Example of Mining Activity Across the State

sThe Black dois
represent mining
claims,

wThe Blue circles
represent active
mines.

wThe counties of
Califernia are outlined
in Pink

The source of the map is ihe
IS0 weh pags.
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Effects of H&SC 25221

= Compliance with this statute could involve
a substantial increased cost to
development as well as a significant
increase in review time for permit
processing, while protecting public health.

s Failure to comply with the statute could
involve an increase risk to public health and
possibly another Mesa De Oro.

15
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An Example

aThe owners of the
highlighted parcel may
apply for either a
residential building 5 i
permit or parcel map. = : o g
One question is then: _ L8 L i 6l
Is it a hazardous . T A
waste propertyora - .
border zone property?

18

Records Check

uln reviewing the records
you determine that there
is & mine. The Standard 3 ; L)
Consolidated mine i

The data comes from =t
the Mine.shp data base. st B

The Question Then Is How Far Away |s
the Mine From the Project Property?

mThe circle
represents the
2000 radius from

the indicated mine S e o :
location, e R e —D!
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Information Available in Mines.shp File

i
]
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Follow up

n Step #1. Phase | assessment to determine the
type and extent of the mining operation.
uStep #2. Possibly a Phase Il assessment to
determine if there is hazardous waste on the mine
site property that would require further review.
aStep #3. Request DTSC for determination as to
whether the land should be designated a
hazardous waste property or a border zone
property pursuant to HSC Section 25229

20
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An Example Where There Was Sufficient
Infermation to Process the Permit Without

Further Review

Thea property in yeliow
was being reviewed
for & parcel map. The
lecation of B lomeer
ming becams an
waua, In el i was
wwithin 2000

APH S0-470-24

This project was nat
hald wp.

a2

g b

B

3 i o
SR B e
Higtam e -

roperty With Mining Activity.
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Recap of the Statute

s Enacted in 1880, AB 2370; effective
1/1/81

= Intent:

1) HWP: prevent exposure onsite for any
change in land use

2} BZP: prevent potential exposure from
offsite, contamination within 2000° far
sensitive uses.

26

Definitions

m Hazardous Waste Property (HWP):

“Any hazardous waste facility or portion
thereof, required to be permitted pursuant
to this chapter, which has a permit for
disposal from the department or has
submitted an application for such a
permit.”

ar
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Definitions

= HWP (cont.):

“A portion of any land designated as a
hazardous waste property pursuant to
Section 25229 where a significant disposal
of hazardous waste has occurred on,
under, or into the land resulting in a
significant existing or potential hazard to
presant or future public health or safety.”

28

Definitions

» Border Zone Property (BZP):

“Any property designated as border zone
property pursuant to Section 25229 which
is within 2,000 feet of a significant disposal
of hazardous waste, and the wastes sa
located are a significant existing or
potential hazard to present or future public
health or safety on the land in question.”

29

Definitions

.mland lse Besiriction:

“Any limitation regarding the uses of
property which may be provided by, but is
not limited to, a written instrument which
imposes as easement, cavenant,
restriction, or servitude, or a combination
thereof, as appropriate, upon the present
and future uses of all, or part of, the land,
pursuant to Section 25202.5, 25222.1,
25230, or 25355.5."

Al
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Definitions

n Determination:

"A decision by the department as to
whether land should be designated as a
hazardous waste property or border zone
property and which is reached after an
analysis and evaluation of the infarmation
obtained by the department.”

)

Definitions

= Designation:
“Impasition of the requirements specified
in Section 25230 after a determination, a
public hearing, and a decision by the
director has occurred pursuant to Section
25229."

32

HWP Statutory Process:

m Requires property owners
proposing any type of
development on potentially
contaminated property to contact
DTSC for consideration for
entering the Voluntary Cleanup
Program

nl1l



BZP Statutory Process:

= Requires property owners proposing specified

types of (sensitive) development to apply to

DTSC for a determination:

1} residential

2) hospital (in-patient care facilities)

3) school (K-12)

4} day care for children

5) any other permanently occupied human
habitation

34

BZP Statutory Process

= Request may be made by another acting
as representative of property owner

= Prospective property owners may make
reqguest with disclosure of current property
awner

= City or county may also apply on land
within its jurisdiction

35

BZP Statutory Process

= 2000-foot distance is measured
harizontally from property boundary of
disposal site

» Exception may be made if enough
information is known about site to allow far
more specific delineation of actual area of
contamination

ml



BZP Statutory Process

s “The addition of rooms or living space to
an existing single-family dwelling or other
minor repairs or improvements to
residential property which do not change
the use of the property or increase the
population density does not constitute the
construction of 2 building or structure for
purposes of this subdivision.”

37

BZP Statutory Process

= The applicant requests for a decision from %
DTSC as whether HW disposal will poses
a present or future significant health risk to
future residents of the developed property.

» The determination is based on health risk

evaluation.

1B

BZP Statutory Process

» If DTSC determines that HW disposal
poses significant health and/or
environmental risk, proposed development
property may be designated as BZP

» BZP designation requires public hearing

» Would result in deed restriction prohibiting
future residential or other sensitive uses

s No BZP/HWP designations to date

e r——— e —]
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General Steps for BZP

» Applicant or Local Agency ascertains a
determination needad

m Applicant submits request to DTSC

n |f sufficient information available, may be
allowed to use "simple” process

= If inadequate or no information available, must
enter VCP for completion of PEA

= Availzble information or PEA reviewed and
response letter provided

40

Additional Provisions

s Authority to impose land use restrictions.
CHSC Sec. 252221

» Enforcement authority: failure of property
owner to apply for determination prior to
construction could result in monetary
penalty (350,000 or more). CHSC Sec.
25196

= Access authority: DTSC may enter and
inspect any real property within 2000 fest
of HW disposal. CHSC Sec. 25185 5

d41
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Changing Land Use Process Flowchart

Step #1. The applicant signs the provided certification declaring that the property in question meets the following criteria: 1) Did not
have a former land use where hazardous materials were used or were generated, 2} Was not the site of former commercial, industrial,
mining, or agriculture activity, 3) Is not listed on a County, State, or Federal list indicating it is or was a spill site or subject to known
physical hazards, and 4} Mo indications of any of these conditions on the property. 1f the property meets these criteria, the application
proceeds to Step #10. [f these criteria are not met, the project proceeds to Step #2. Additionally, if any of these conditions are identified
during review of the site, the project will either be deemed incomplete or pulled from further review until it meets the requirements
defined under Step #2.

Step #2. The applicant defines the scope of the project and has a Phase | assessment prepared in accordance with the American Society
for Testing and Materials (ASTM) Standard E 1527-00. Once completed, the applicant and their consultant review the findings of the
Phase | assessment for indications that the property is a potentially impacted site prior to the project’s submittal to the Planning
Department. A potentially impacted property would be evident through the identification of any of the following activities on the
property: Mining, burn dumps, former commercial or industrial activity, former agricultural activities, former military sites, saw mills,
or property impacted by the presence of hazardous substances.

e  [fthere are no indications that the property is potentially impacted by its former use, the project proceeds to Step #10.

s [ there are indications of potential impact(s) to the property, from the prier land use the applicant proceeds to Step #3. At the

applicant’s discretion, the project may proceed directly to Step #6,

Step #3. Contact Nevada County Department of Environmental Health (NCDEH) and submit: (1) A Fee Agreement form with the
appropriate fee. (2] All information developed to date in Steps #1 and #2.

Step #4, On receipt of the information from Step #3 NMCDEH will review
the project and make a determination on whether the property is a
potentially impacted site.

Yes or No

[f the answer is MO the project proceeds to Step #10.

If the answer is YES, NCDEH determines which of the following

categories the project fits into:

1. Unvested projects, a new project with no prior approvals, the
project will be directed to Step #6 to meet with the Department of
Toxic Substances Control (DTSC). An exception to this is outlined
below under “Small projects™.

2. Vested projects, pre-existing property zoned for a single family
dwelling, and proposing the same, will be processed in accordance
with County Policy.

3. Small projects, on a case-by-case basis will be considered for
review by WCDEH. This will be determined following consultation
with DTSC. Mote that closure or remediation of sites to background
levels above non-detect will require a minimum of a limited scope
Voluntary Cleanup Agreement under DTSC's Voluntary Cleanup
Program. Sites for consideration will be limited to small projects
with limited indications of potential impacts to the property. Chosen
projects proceed to Step #5.

A scoping meeting will be set up between the applicant and the NCDEH

to provide direction on the next step depending on the project tvpe

identified above.

Step #6. Contact the California Department of Toxic
Substances Control (DTSC) Site Mitigation Group to
consult with them regarding review processes
available to address the potential human health risks
associated with the former land use and determining
if mitigation is necessary.

Step #7. The applicant enters into an agreement
under the Voluntary Cleanup Program with DTSC.
Following approval of the proposed PEA workplan,
activities can begin. DTSC or NCDEH will provide
oversight during the field sampling activities.

Step #8. DTSC reviews the PEA report and makes
one of the following determinations regarding the
need for further environmental assessment of the site:
#  Health risks and ecological risks are identified
as accepiable and the project proceeds to Step
#10.
#  Health risks or ecological risks are identified
as unacceptable, and mitigation is required.
The project is directed to Step #9.

Step #5 On selected small projects, NCDEH will oversee an assessment
of the site following the protocol outlined in the DTSC’s Preliminary
Endangerment Assessment (PEA) Guidance Manual (DTSC, 1999,
Depending on the results of the assessment NCDEH will direct the
project as follows:

*  Where sample concentrations are non-detect the project will
proceed to Step #10.,

*  Where sample concentrations are greater than non-detect, but
below background levels, the project will proceed to Step #10
with a possible letter of conditions regarding development of the
property.

*  Where sample concentrations are greater than background levels,
the project will proceed to Step #6,

Step #9. Meet with DTSC to identify the next step
for the project and to discuss potential options for the
necessary mitigation. Proposed mitigation strategies
may include a deed restriction, a Removal Action
Workplan (RAW), or a Remedial Action Plan (RAP)
document which outlines the proposed mitigation
measures for the identified risks. Once the mitigation
measures are approved by DTSC, the project
proceeds to Step #10, subject to implementation of
the deed restriction, RAW, or RAP.

Step #10. Mo further environmental review required
prior to submittal to the County Planning Department
for standard processing. .
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